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1. Definitions and interpretation 

1.1 Definitions 

In this Subcontract, unless the context indicates a contrary intention: 

Annexure means an annexure to these terms and conditions. 

Approval means all certificates, licenses, consents, permits, approvals and other requirements of an Authority or required by Law, applying 

to the Subcontract Works. 

Authority means any governmental or semi-governmental or local government authority, administrative or judicial body or tribunal, 

department, commission, public authority, agency, Minister, statutory corporation or instrumentality and any utility provider (including in 

relation to a privately owned utility) which has or may have statutory rights in relation to the Subcontract Works. 

Builder’s Construction Program means the program at Annexure C as updated from time to time. 

Business Day means any day, other than a Saturday, Sunday or public holiday in the State of Victoria. 

Certificate of Completion means the certificate of that name issued under clause 14.11. 

Claim means any claim, demand, proceeding or cause of action of any nature whatsoever (including for damages), whether for money or 

otherwise, and regardless of the legal or other basis on which it may be put (including negligence), arising out of or in connection with the 

particular subject matter and includes any claim for an increase in the Subcontract Sum, for payment of money (including damages or 

delay costs of any kind) or for an extension of time arising out of or in any way in connection with, the work under the Subcontract, the 

Subcontract Works or either party’s conduct, or otherwise at Law or in equity including by statute, in tort for negligence or otherwise, 

including negligent misrepresentation or for restitution. 

Competent Subcontractor means a contractor experienced in undertaking design (if applicable) and construction of a nature 

contemplated by this Subcontract and the Subcontract Works. 

Completion is that stage in carrying out and completion of the Subcontract Works when: 

(a) the Builder reasonably determines that the Subcontract Works are complete, meet all the requirements of the Subcontract and are 

Defect-free, including having reference to the satisfaction of any equivalent obligations under the Head Contract which relate 

directly to the Subcontract Works and so far as those obligations were made known to the Subcontractor on or before the date of 

the Subcontract; 

(b) the Subcontractor has provided to the Builder a duly executed Deed of Collateral Warranty; 

(c) documents and other information required under the Subcontract which, in the Builder's reasonable opinion, are essential for the 

occupation, use, operation and maintenance of the Subcontract Works have been supplied; 

(d) all debris, rubbish, building materials, constructional plant and equipment has been removed from the Site (unless otherwise 

expressly agreed in writing to remain), and the Site and the Subcontract Works have been professionally cleaned; 

(e) the Subcontractor has demonstrated to the reasonable satisfaction of the Builder that all services and installations including 

services and installations which existed prior to the commencement of the Subcontract Works and which interface with or interact 

with the Subcontract Works, perform satisfactorily; 

(f) the Subcontractor has provided to the Builder evidence that all requirements of any Authority in relation to the Subcontract Works 

have been completed to the reasonable satisfaction of the applicable Authority and all relevant Approvals required in relation to the 

Subcontract Works have been obtained; 

(g) the Subcontractor has made good to the reasonable satisfaction of the Builder any damage caused by the Subcontractor to 

existing services including drainage, footpaths and roads; 

(h) the Subcontractor has done everything which the Subcontract requires it to do as a condition precedent to Completion; 

(i) a 'Certificate of Compliance' or other similar Approval has been issued in relation to the Subcontract Works and provided to the 

Builder; 

(j) all deeds of warranty, manufacturer warranties and other guarantees reasonably required to be provided by (or which have been 

provided by) manufacturers, subcontractors and suppliers, including those set out in the Project Requirements, have been provided 

to the Builder; and 

(k) all as built documents (including without limitation, all services drawings) have been provided to the Builder. 

Confidential Information means information that: 

(a) is by its nature confidential; or 
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(b) is designated by the Builder as confidential. 

Deed of Collateral Warranty means the document at Annexure D or such other form of document of similar effect that the Builder is 

obliged to obtain from the Subcontractor under the Head Contract.  

Deed of Release means the document at Annexure K. 

Defect includes: 

(a) any work or material that is not in accordance with the requirements of the Subcontract; 

(b) any work or material that is not in accordance with any Laws including any new Law; 

(c) any defect, error or omission in the Subcontract Works; or 

(d) any work or material part of the Subcontract Works that is not in accordance with the Head Contract or is otherwise not accepted 

under the Head Contract. 

Design Documents means the designs, drawings, specifications and other information, samples, models, patterns materials lists, 

compliance certificates, surveys and the like required by the Subcontract and created (and including, where the context so requires, those 

to be created by the Subcontractor) for the construction of the Subcontract Works. 

Equivalent Relief means a claim, benefit or relief under the Head Contract to which the Builder is entitled and which is the same (or 

substantially) as a claim, benefit or relief claimed by the Subcontractor under this Subcontract for the same circumstances. 

Good Design and/or Construction Practices means materials, practices, methods and systems to a standard consistent with those used 

by a prudent and Competent Subcontractor experienced in performing works similar to the Subcontract Works and which accord with: 

(a) good engineering, design, construction, testing and management procedures and practices; 

(b) relevant quality assurance systems; 

(c) use of suitably qualified, accredited and experienced personnel; and 

(d) use of appropriate plant and equipment. 

Head Contract means the contract entered into by the Builder and the Principal. 

Insolvency Event means: 

(a) in the case of an individual person, the person commits an act of bankruptcy, has a petition presented against him, is made bankrupt, 

makes a proposal for a scheme of arrangement or composition, has a deed of assignment or deed of arrangement made, accepts a 

composition, is required to present a debtor’s petition, or has a sequestration order made, under part X of the Bankruptcy Act 1966 

(Cth), as amended from time to time; and 

(b) in the case of a corporation, where notice is given of a meeting of creditors with a view to the corporation entering into a deed of 

company arrangement, the entry into a deed of company arrangement, a controller, administrator, receiver, receiver and manager, 

provisional liquidator or liquidator is appointed, an application is made to a court for the winding up of the corporation or the 

corporation makes application for a voluntary winding up. 

Intellectual Property Right means any patent, registered design, trademark or name, copyright or other protected right. 

Intended Purpose means the purpose set out, described in or reasonably inferable from the Subcontract (including the Project 

Requirements). 

Latent Conditions has the meaning in clause 5.1. Laws means: 

(a) any law applicable to the carrying out of the Subcontract Works, including Acts, ordinances, regulations, by-laws and other 

subordinate legislation; 

(b) Australian Standards and Building Code of Australia Requirements; 

(c) Approvals (including any condition or requirement under them); 

(d) common law and equity; and 

(e) fees and charges payable in connection with the forgoing, 

as amended from time to time. 

Liability means any Claim, suit, demand, damage, loss, expense, cost (including legal costs on a full indemnity basis) or other liability of 

whatsoever nature and kind. 

Loss means any loss, cost, expense, damage or liability (including fine or penalty) whether direct, indirect or consequential (including 

revenue loss and pure economic loss), present or future, fixed or unascertained, actual or contingent and whether arising under contract 

(including any breach of the Subcontract or the Head Contract) in equity, under statute (including, where relevant, Laws), tort or otherwise 
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(including restitution). 

Modern Slavery Laws means the Modern Slavery Act 2018 (Cth) and any legislative requirement relating to modern slavery in Australia or 

another jurisdiction of which the Builder is required to comply, as amended from time to time.  

Modern Slavery Offence means any conduct or practices which would constitute an offence or ‘modern slavery’ under any of the Modern 

Slavery Laws.  

Non-Conforming Building Product means a building product that: 

(a) is not, or will not be safe; 

(b) does not, or will not, comply with relevant Laws; or 

(c) does not perform to the standard required in the Subcontract; 

Notice to Proceed has the meaning set out in clause 2.1(a). 

Notifiable Incident means a 'notifiable incident' as defined under the OHS Legislation. 

OHS Legislation means 

(a) any Laws addressing work health and safety including: 

(b)  the Occupational Health and Safety Act 2004 (Vic) and the Occupational Health and Safety Regulation 2017 (Vic);  

(c) the Work Health and Safety Act 2011 (NSW) and the Work Health and Safety Regulation 2017 (NSW) 

(d) the Occupational Health and Safety Act 2011 (Qld) and the Occupational Health and Safety Regulation 2011 (Qld), and 

(e) any directions on safety or notices issued by any relevant Authority or any code of practice or compliance code appropriate or 

relevant to the performance of the Subcontract Works, 

as amended from time to time. 

Other Contractors means contractors and consultants engaged in relation to the Project, other than contractors and consultants engaged 

by the Subcontractor (including its employees, consultants and subcontractors). 

Particulars means the particulars to which these terms and conditions are annexed. 

Portal means the Builder’s external, cloud-based, payment claim management software system.  

PPSA means the Personal Property Securities Act 2009 (Cth) and regulations made pursuant to it, as amended from time to time. 

Project Requirements means the Builder's written requirements for the Subcontract Works, described in the documents annexed in 

Annexure J, which shall include the purpose for which the Subcontract Works are intended and may include the Builder's design, timing 

and cost objectives for the Subcontract Works. 

Public Official means any public official, any official or employee of any government, Authority, political party, state owned enterprise or a 

public international organization, or any representative of any of the foregoing. 

Qualifying Cause means any of the following: 

(a) a breach of the Subcontract by the Builder; 

(b) any act, default or omission of the Builder not authorised or permitted by the Subcontract; 

(c) a suspension directed under clause 7.6, except to the extent that the suspension was necessary because of any default, act or 

omission of the Subcontractor or any of its employees or agents; or 

(d) a Variation directed by the Builder under clause 11. 

Relevant Address means the relevant email addresses as set out in the Particulars. 

Resolution Institute means Resolution Institute (ABN: 69008651232) of Suite 602 Level 6 Tower B Zenith Building 821 Pacific Highway, 

Chatwood NSW, 2066, Australia. 

Schedule of Rates means any schedule included in the Subcontract which, in respect of any section or item of work to be carried out, 

shows the rate or respective rates of payment for the execution of that work and which may also include lump sums, provisional sums, 

other sums, quantities and prices. 

Security means the security stipulated in the Particulars and as required under clause 10. 

Security of Payment Legislation or SOPA means the Building and Construction Industry Security of Payment Act 2002 (Vic), Building and 

Construction Industry Security of Payment Act 1999 (NSW), Building Industry Fairness (Security of Payment) Act 2017 (Qld), as 

amended from time to time. 

Site Conditions means all physical conditions and characteristics of the Site or its surrounds, latent or otherwise, including all subsurface 

conditions, existing structures, services or utilities, all natural and artificial things, environmental conditions, and all hazardous or 
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contaminated material, whether on, under, above or near the Site. 

Site Information means all information or documentation provided to the Subcontractor by the Builder in respect of the Site or the Site 

Conditions. 

Subcontract means these subcontract conditions, including the Particulars, the Annexures and all documents described or listed in those 

documents. 

Subcontract Works means the works described under Annexure A. 

Warranty Schedule means the schedule of specific warranty items and periods required under Annexure A (if any). 

1.2 Interpretation 

In this Subcontract, unless the context indicates a contrary intention: 

(day) - unless otherwise stated, a reference to a day is a reference to a calendar day. 

(Particulars) - terms defined or used in the Particulars have the same meaning in this Subcontract. 

(references) - a reference to a clause, paragraph, schedule or annexure is a reference to a clause, paragraph, schedule or annexure to or 

of this Subcontract. 

(headings) - clause headings and the table of contents are inserted for convenience only and do not affect interpretation of this 

Subcontract. 

(person) - a reference to a person includes a natural person, corporation, statutory corporation, partnership, the Crown and any other 

organisation or legal entity and their personal representatives, successors, substitutes (including persons taking by novation) and 

permitted assigns. 

(rights and obligations) - a reference to a right or obligation of a party is a reference to a right or obligation of that party under this 

Subcontract. 

(requirements) - a requirement to do any thing includes a requirement to cause that thing to be done, and a requirement not to do any 

thing includes a requirement to prevent that thing being done. 

(including) - including and includes are not words of limitation, and a list of examples is not limited to those items or to items of a similar 

kind. 

(singular) - the singular includes the plural and vice-versa. 

(legislation) - a reference to any legislation or provision of legislation includes all amendments, consolidations or replacements and all 

regulations or instruments issued under it. 

(joint and several) an agreement, representation, covenant, right or obligation: 

(a) in favour of two or more persons is for the benefit of them jointly and severally; and 

(b) on the part of two or more persons binds them jointly and severally. 

(writing) a reference to a notice, consent, request, approval or other communication under this Subcontract or an agreement between the 

parties means a written notice, consent, request, approval, communication or agreement. 

(rule of construction) In the interpretation of this Subcontract, no rule of construction applies to the disadvantage of the party preparing 

the Subcontract on the basis that it put forward this Subcontract or any part of it. 

The parties acknowledge and agree that the Special Conditions set out in Annexure F: 

(a) are to be read together with the terms and conditions of the Subcontract; and 

(b) shall take precedence over the Subcontract to the extent of any conflict or inconsistency or where the terms and conditions of 

the Subcontract are silent. 

2. Subcontract Works 

2.1 Notice to Proceed  

(a) Other than this clause 2.1, this Subcontract is conditional upon and shall have no force or effect until the date the Builder issues 

a written notice titled 'Notice to Proceed' (Notice to Proceed). 

(b) The Subcontractor must be ready to commence the Subcontract Works on the Anticipated Date for Commencement. 

(c) If the Builder issues a Notice to Proceed, it must be in writing and state that it is issued under this clause 2.1. The Builder is under 

no obligation to issue a Notice to Proceed. 

(d) For the avoidance of doubt, the Subcontractor is not entitled or authorised to proceed with and will not be paid for any 

Subcontract Works undertaken prior to the Notice to Proceed. 
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2.2 Subcontract Works requirements 

(a) The Subcontractor must: 

(i) carry out the Subcontract Works in accordance with the requirements of this Subcontract; 

(ii) carry out the Subcontract Works in accordance with any design prepared by the Subcontractor and/or approved by the 

Builder; 

(iii) carry out the Subcontract Works in accordance with all reasonable directions of or instructions given by the Builder, 

including a direction to perform a Variation; 

(iv) perform and construct the Subcontract Works in accordance with Good Design and/or Construction Practices; 

(v) carry out the Subcontract Works in accordance with competent supervision and co-ordination with adjacent trades, 

including to ensure that all horizontal and vertical materials handling and cleaning and removal of rubbish as the 

Subcontract Works proceed; 

(vi) proceed with the Subcontract Works with due expedition and without delay (including in accordance with the Builder's 

Construction Program as amended from time to time); 

(vii) carry out the Subcontract Works and achieve Completion by the Date for Completion; 

(viii) otherwise execute and complete the Subcontract Works in accordance with the Subcontract and reasonable directions of 

the Builder, so that the Subcontract Works are fit for their Intended Purpose; 

(ix) remain fully responsible for the Subcontract Works carried out by the Subcontractor notwithstanding any review or 

acceptance of those Subcontract Works by the Builder; and 

(x) do all things reasonably necessary and incidental for the proper performance of the Subcontractor's obligations under the 

Subcontract. 

(b) The Subcontractor acknowledges and agrees that: 

(i) the Builder has made known to the Subcontractor in the Project Requirements the Intended Purpose or result that it 

requires the Subcontractor to achieve; 

(ii) the Builder relies on the Subcontractor's skill and judgment to achieve the Project Requirements and the Intended 

Purpose or result; and 

(iii) in performing the Subcontract Works the Subcontractor will achieve such Intended Purpose or result. 

(c) The Subcontractor has: 

(i) examined and confirmed the Project Requirements and satisfied itself that: 

(ii) where the Subcontract is a design and construct Subcontract, the Project Requirements are sufficiently detailed to 

enable it to prepare the Design Documents and carry out the Subcontract Works; 

(iii) the Subcontract Works can be designed and built to satisfy the Project Requirements and any Laws; and 

(iv) shall carry out and complete the Subcontractor's design obligations (if any) to accord with the Project Requirements; 

(v) examined all information relevant to the risks, contingencies and other circumstances which might have an adverse or 

beneficial effect on the Subcontract Works, the Subcontractor's obligations and, in particular, the existing condition of 

the Site and that these will not prejudice the Subcontractor's ability to complete the Subcontract Works; and 

(vi) fully and properly informed itself of the Project Requirements, the nature of the Subcontract Works and the materials 

necessary for the performance of the Subcontract Works, the means of access to and from the Site including all 

prohibitions and restrictions applying to the Site (including the use) under any Law, and all relevant physical features of 

the Site. 

(d) The Subcontractor shall immediately notify the Builder in writing of any event or occurrence (whether actual or threatened) 

during the term of the Subcontract which has or is likely to adversely affect the Subcontractor’s ability to perform any of its 

material obligations under the Subcontract, including notification of a breach or potential breach of any of the warranties given 

by the Subcontractor in favour of the Builder in the Subcontract. 

2.3 Subcontract Sum 

(a) Minor items not expressly mentioned in the Subcontract but which are necessary for the due and proper performance and 

completion of the Subcontract Works to achieve a standard of work which is fit for purpose and within a level of finish consistent 

with the Subcontract and which a Competent Subcontractor ought to have allowed for, are deemed to be included as a part of 

the Subcontract Works and must be supplied and executed by the Subcontractor to the Builder’s reasonable satisfaction. The 
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cost of such items is deemed to be included in the Subcontract Sum. 

(b) If a Schedule of Rates is included in the Subcontract, it is included for the purpose of pricing Variations in accordance with 

clause 11.4. 

2.4 Representations and Warranties 

(a) The Subcontractor must ensure that, and warrants that, no Non-Conforming Building Products are, or will be, included in the 

Subcontract Works. 

(b) The Subcontract Sum is a fixed lump sum and the Subcontractor represents and warrants to the Builder that the Subcontract 

Sum allows for all risks and contingencies in carrying out the Subcontract Works and includes (without limitation): 

(i) everything required to complete the Subcontract Works (including minor items not specifically mentioned and all 

constructional plant and equipment for the Subcontract Works); 

(ii) any ambiguity, discrepancy or inconsistency between the documents comprising the Subcontract and the Site 

Information; 

(iii) proper allowance for all matters which might impact on the Subcontractor's ability to complete the Subcontract Works, or 

to complete the Subcontract Works within any particular, time, cost or quality constraint; 

(iv) all rise and fall, any other escalation including from any fluctuation to exchange rates; 

(v) all taxes, charges, import duties and tariffs; 

(vi) compliance with all Laws and any change in Laws (unless the Builder determines that such change could not have been 

foreseen by the Subcontractor); 

(vii) materials or equipment to be incorporated in or used in the completion of the Subcontract Works; 

(viii) the Subcontract Works when complete will be fit for the Intended Purpose set out in the Particulars; 

(ix) attendance at all co-ordination and Site meetings and Site walks reasonably requested by the Builder (including all trade 

coordination meetings); 

(x) relevant industrial awards and workplace agreements, Site allowances, building industry superannuation levies and long 

service leave levies; and 

(xi) any earlier work performed by the Subcontractor in relation to the work under the Head Contract which for the avoidance 

of doubt, also forms part of the Subcontract Works and is subject to the terms of this Subcontract. 

2.5 Warranty periods 

Unless otherwise required under this Subcontract and to the extent applicable to the Subcontract Works, the Subcontractor shall 

provide a warranty for the specific items listed in the Warranty Schedule for the corresponding minimum warranty period listed for 

each specific item listed in the Warranty Schedule, in addition to providing the Deed of Collateral Warranty. 

2.6 Discrepancies, ambiguities and reliance 

(a) The Subcontractor acknowledges that the Builder gives no warranty or guarantee and makes no representation in relation to the 

accuracy, adequacy or completeness of the documents comprising the Subcontract and the Site Information (together, the 

Relevant Documents) and as a subject-matter expert, the Subcontractor shall review the Relevant Documents for accuracy, 

adequacy and completeness as part of the Subcontract Works. 

(b) If an ambiguity, error, inconsistency or incompleteness in or between the documents comprising this Subcontract arises or is 

found, the Builder will direct the Subcontractor as to the correct interpretation. 

(c) The Subcontractor will not make or bring any Claim for, or as a consequence of, any matter referred to under this clause 2.6 and 

releases the Builder from any liability including additional cost, Loss, Claim, damage or delay or disruption from such ambiguity, 

error, inconsistency or incompleteness or a direction given by the Builder. 

2.7 Design 

(a) Where the Subcontract is a design and construct Subcontract: 

(i) the Subcontractor warrants that it is experienced in the design and construction of works similar to the Subcontract 

Works; 

(ii) the Subcontractor acknowledges that design and design development form part of the Subcontract Works and the 

Subcontractor must do all things necessary to complete and coordinate that design so that the design complies with the 

Subcontract, including the Project Requirements and the Intended Purpose and so that the Subcontract Works are 

capable of being constructed as designed; 
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(iii) to the extent permitted by Law, the Subcontractor will not make or bring any Claim in relation to any failure to coordinate 

the design or for any errors, omissions, discrepancies in or between the documents forming the design; 

(iv) the Subcontractor acknowledges that the Builder is relying on the Subcontractor's expertise and a builder of work the 

same or similar to the proposed Subcontract Works in order to achieve its desired financial returns by delivering the 

Subcontract Works to budget, on time and meeting the quality objectives set out in this Subcontract; and 

(v) copyright and property in the Design Documents (if any) hereby vest in the Builder, and the Builder grants to the 

Subcontractor an irrevocable licence to use the Design Documents for the purpose of complying with the Subcontract. 

Such vesting shall not extend to components of the design which have been developed by the Subcontractor for general 

use in the Subcontractor's work and have not been specially developed for incorporation in the Design Documents. The 

Subcontractor shall do everything necessary to perfect such vesting. The Subcontractor shall ensure that the Design 

Documents are used, copied and supplied only for the purpose of the Subcontract Works. The Subcontractor 

indemnifies the Builder against the Subcontractor infringing any Intellectual Property Right, but the indemnity will be 

reduced proportionally to the extent that an act or omission of the Builder contributed to the Liability. 

(vi) Deliver to the Builder the completed Design Documents required to comply with this Subcontract, in particular clause 

2.7(a)(ii). 

(b) The warranties remain unaffected notwithstanding that design work may have been carried out by or on behalf of the Builder, any 

receipt or review of, or comment or direction on, the Design Documents by the Builder or any Variation. 

3. Representatives and directions 

3.1 Parties Representative 

(a) Either party may by notice in writing to the other appoint a representative to exercise its function under the Subcontract. 

(b) Either party may, by written notice to the other: 

(i) at any time, cancel the appointment; and 

(ii) nominate another person as that party's representative. 

3.2 Directions 

(a) The Builder may issue reasonable instructions, directions, notices or orders (each a Direction) to the Subcontractor in relation to 

any work or thing under the Subcontract, including in relation to the programming, execution, quality, character or extent of the 

Subcontract Works. 

(b) The Subcontractor must: 

(i) comply with any Direction issued under paragraph (a) so far as such Direction is reasonable and compliant with the 

Subcontract; and 

(ii) if it receives a Direction from the Builder which it considers to constitute or involve a Variation to the Subcontract Works, 

or is otherwise in conflict with the Subcontract, but is not stated as such, submit a written claim to the Builder both: 

(A) within 3 days after receipt of the Direction; and 

(B) prior to complying with the Direction, 

including details of the legal basis of the claim, facts relied on in support of the claim, and details of the how the claim is 

calculated. 

4. Samples and shop drawings 

4.1 Samples  

(a) At least six weeks prior to ordering the materials the subject of the product sample(s), the Subcontractor must: 

(i) obtain each product sample or range of product samples required by the Subcontract or directed by the Builder; and 

(ii) submit the product sample or range of product samples to the Builder. 

(b) The Builder must notify the Subcontractor, within 21 days of receipt of a product sample, whether the Subcontractor is permitted 

to use the product in connection with the Subcontract Works. 

(c) Where the product sample or range of product samples is rejected, the Subcontractor must: 

(i) submit an amended or substituted product sample or range of product samples to the Builder in the time required by the 

Builder; and 
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(ii) not commence construction of any part of the Subcontract Works to which it applies until the Builder permits the use of 

the product. 

(d) The Builder owes no duty to the Subcontractor to review the product sample or range of product samples submitted by the 

Subcontractor for errors, omissions or compliance with the Subcontract. No comments on, reviews or rejection of, or permission 

to use the product will relieve the Subcontractor from, or alter or affect, the Subcontractor's liabilities or responsibilities under 

the Subcontract or otherwise give rise to any Claim by the Subcontractor. 

4.2 Shop drawings 

The Subcontractor must: 

(a) prepare or obtain shop drawings of the Subcontract Works as required by the Subcontract or as directed by the Builder; and 

(b) supply to the Builder four copies (or such other number as the Builder reasonably requests) of those shop drawings. 

(c) Revise the shop drawings until approved by the Builder – no matter the number of iterations . 

5. The Site 

5.1 Site Conditions  

(a) The Subcontractor acknowledges and agrees that: 

(i) the Subcontract Sum and the Builder's Construction Program allow for; and 

(ii) it has assumed the risk for, all Site Conditions that may be encountered in performing the Subcontract Works with the 

exception of Latent Conditions. 

(b) Latent Conditions are physical conditions, below, on or over the surface of the Site including artificial things, which differ 

materially from the physical conditions which should reasonably have been anticipated by a Competent Subcontractor at the 

date of Subcontract if the Subcontractor had: 

(i) inspected the Site; 

(ii) inspected and reviewed all Site Information and all other information obtainable by the making of reasonable enquiries; 

and 

(iii) in relation to physical conditions below the surface of the Site and its near surrounds, performed its own tests to 

determine the nature and extent of the physical conditions below the surface of the Site and to assess the risks 

associated with the physical conditions below the surface of the Site. 

(c) The Subcontractor shall: 

(i) within 3 Business Days of when the Subcontractor ought to have becoming aware of a Latent Condition while carrying out 

WUC, and where possible before the Latent Condition is disturbed, give the Builder written notice of the general nature of 

the Latent Condition; and 

(ii) promptly thereafter, and in any event within 3 Business Days after becoming aware of a Latent Condition and before 

commencing any work in connection with the Latent Condition, give the Builder a written statement of: 

(A) the Latent Condition encountered and the respects in which it differs materially; 

(B) the additional work, resources, time and cost which the Subcontractor estimates to be necessary to deal with 

the Latent Condition; and 

(C) other details reasonably required by the Builder. 

(d) Notwithstanding any other clause of the Subcontract, compliance with clause 5.1 is a condition precedent to any Claim arising 

out of or in connection with a Latent Condition. 

(e) Subject to compliance with clause 5.1, the effect of the Latent Condition shall be a deemed Variation. 

5.2 Prevention of damage 

(a) The Subcontractor must take all necessary steps, including the provision of temporary protective covers, to prevent damage to 

the installed Subcontract Works as well as adjacent property and materials, or adjacent works undertaken by the Builder, its 

subcontractors and suppliers, or by the Builder or by Other Contractors. If any damage is caused by the Subcontractor or its 

employees, agents or subcontractors: 

(i) the Subcontractor must make the damage good within 7 Business Day of a request from the Builder or such longer period 

reasonably required by the Subcontractor (Make Good Period); or 

(ii) if the Subcontractor fails to rectify and make the damage good within the Make Good Period, with 2 Business Days' 
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notice, the Builder may make the damage good at the cost of the Subcontractor, and that cost is taken to be a debt due by 

the Subcontractor to the Builder, provided the Builder has taken all reasonable steps to mitigate such costs. For the 

avoidance of doubt, and the amount payable to the Builder will be reduced proportionally to the extent that reasonable 

steps are not taken, or the Builder has caused or contributed to the damage. 

(b) The Subcontractor indemnifies the Builder from any cost, Loss, damage or expense suffered or incurred by the Builder under 

clause 5.2(b), but the indemnity will be reduced proportionally to the extent that an act or omission of the Builder contributed to 

the Liability. 

5.3 Testing 

(a) If any test undertaken in relation to the Subcontract Works shows that any part of the Subcontract Works is not in accordance 

with the Subcontract, the Subcontractor is liable for the cost of the test, and of making good that work and any other works 

opened up for the purpose of the test. 

(b) The Subcontractor acknowledges and agrees that it has allowed in the Subcontract Sum for all delays, disruptions and costs it 

may incur arising out of or in connection with testing or otherwise to comply with its obligations pursuant to, or having regard to 

the constraints imposed by, this clause 5.3 and that it has no entitlement to make any Claim in respect of any such delay, 

disruption or cost. 

6. Safety, environment, and approvals 

6.1 Compliance with Laws and Builder’s OHS requirements 

Without limiting its obligations under any other provision of the Subcontract, the Subcontractor warrants that it will: 

(a) exercise and ensure that its employees at all times exercise all necessary precautions for the safety of all persons engaged in the 

performance of the Subcontract Works, the Other Contractors and the public generally; 

(b) comply, and ensure that its subcontractors and personnel comply at all times, with: 

(i) all OHS Legislation and all Laws in relation to environmental issues; and 

(ii) all directions by the Builder and any Authority in relation to work, health and safety and environmental matters; 

(c) comply with the Site safety and environmental requirements set out in the Builder's safety and environmental documentation 

(including any work health safety plan prepared in accordance with OHS Legislation); 

(d) ensure the method of performance of the Subcontract Works complies with, and includes a system for identifying and managing 

health and safety risks which complies with OHS Legislation and all relevant Laws; 

(e) ensure that its employees, subcontractor and personnel possess the appropriate and requisite qualifications, skills and 

experience to perform the Subcontract Works, and shall provide documentary evidence to the Builder to substantiate those 

qualifications, skills and experience; 

(f) consult, cooperate and coordinate activities with all other persons who have a work health and safety duty in relation to the same 

matter; 

(g) insofar as the Subcontractor, in carrying out the Subcontract Works, is under any duty imposed by Laws (including OHS 

Legislation), do everything necessary to comply with any such duty; 

(h) if requested by the Builder or required by Laws, demonstrate compliance, including providing evidence of any approvals, 

certificates, authorisations, licences, prescribed qualifications or experience, or any other information relevant to that matter; 

(i) do all things necessary to assist the Builder (including refraining from doing anything that may impede the Builder) in discharging 

its obligations under the OHS Legislation and ensure that it does not do anything or fail to do anything that would cause the 

Builder or the Builder to be in breach of any Laws; and 

(j) indemnify and keep the Builder indemnified against all Claims, fines, penalties, costs (including legal costs), Losses or damages 

and liabilities whatsoever arising out of any breach of this clause 6, but excluding any fines and penalties under OHS Legislation. 

The indemnity will be reduced proportionally to the extent that an act or omission of the Builder contributed to the Liability. 

6.2 Control and management of risks 

The Subcontractor and the Builder acknowledge and agree that the Subcontractor has control of: 

(a) the manner in which the Subcontract Works are to be performed; and 

(b) all matters arising out of or as a consequence of the carrying out of or failure to carry out the Subcontract Works that give rise or 

may give rise to risks to the health or safety of any person. 



                                                SUBCONTRACTOR AGREEMENT CONDITIONS 
 

 

6.3 Authorities, compliance and quality 

The Subcontractor must comply with relevant Laws, including the payment of all fees, charges and contributions, procurement of all 

Approvals and compliance with all notices, as required to facilitate completion of the Subcontract Works. 

6.4 Safe Work Method Statements 

The Subcontractor acknowledges that it is a precondition to the commencement of the Subcontract Works that all Safe Work Method 

Statements (SWMS) have been provided to the satisfaction of the Builder. 

6.5 Notification and provision of information 

The Subcontractor shall: 

(a) as soon as practicable, orally notify the Builder of any Notifiable Incident, arising from or in connection with the performance of 

the Subcontract Works; 

(b) as soon as practicable provide a report to the Builder giving complete details of the Notifiable Incident, including the results of 

investigations into its cause and any recommendations or strategies for the prevention or a recurrence; 

(c) as soon as possible, notify the Builder of any act, fact or circumstance associated with the activities of the Subcontractor or any 

other person that might affect the ability of the Subcontractor to perform any part of the Subcontract Works in a manner that is 

safe and without risks to health and safety; and 

(d) subject to clause 6.5(a), if the Subcontractor is required by any Laws to give any notice of any event specified in clause 6.5(a) to 

an appropriate Authority, the Subcontractor shall at the same time or as soon as practicable thereafter give a copy of the notice 

to the Builder. 

6.6 Principal contractor 

Where stipulated in the Subcontract, the Subcontractor acknowledges and agrees that for the purposes of the OHS Legislation, the 

Builder has: 

(a) appointed the Subcontractor as the "principal contractor" in respect of the Subcontract Works; and 

(b) authorised the Subcontractor to manage and control the Site where the Subcontractor will be carrying out the Subcontract 

Works to the extent necessary to discharge the duties imposed on a “principal contractor” under the OHS Legislation for the 

Subcontract Works. 

7. Time 

7.1 Time for Completion 

The Subcontractor must progress the Subcontract Works to Completion by the Date for Completion. 

7.2 Delay 

(a) If progress of the Subcontract Works is (or is likely to be) delayed by any event, including a Qualifying Cause, the Subcontractor 

must: 

(i) as soon as practicable upon becoming aware of the actual or likely delay in the progress of the Subcontract Works and, in 

any event, within 2 Business Days of when the Subcontractor ought to have become aware of the actual or likely delay, 

provide the Builder with a written notice (Notice of Delay), including details of the nature, cause, date of commencement 

and likely extent of the delay; and 

(ii) where the Subcontractor wishes to make a Claim for an extension of time (EOT), within 5 Business Days of the 

commencement of the delay provide a written claim for an EOT, setting out: 

(A) the detailed particulars cause of the delay and the occurrence of the event causing the delay; 

(B) the extent (or likely extent) of the delay and the number of days extension of time claimed, together with the 

basis of calculating that period, including evidence that it will be delayed in achieving Completion and the 

number of days extension of time claimed, together with the basis of calculating that period, including 

evidence that it will be delayed in achieving Completion; 

(C) the effect (or likely effect) of the delay on the Date for Completion; and 

(D) the steps which the Subcontractor proposes to overcome or mitigate the delay. 

(b) where the effects of the delay continue beyond the period of 5 Business Days after the commencement of the occurrence 

causing the delay and the Subcontractor wishes to claim an EOT in respect of the further delay, submit a further written claim for 

an EOT to the Builder: 
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(i) every 5 Business Days after the first written claim for an EOT until 5 Business Days after the end of the effects of the delay; 

and 

(ii) containing the information in clause 7.2(b). 

(c) It is a condition precedent to the Subcontractor's entitlement to an EOT that: 

(i) the Subcontractor shall have given the Notice of Delay under clause 7.2 and the written claim required by clause 7.2(b); 

(ii) the cause of the delay was beyond the reasonable control of the Subcontractor; 

(iii) the cause of the delay affects the critical path of the Builder's Construction Program; 

(iv) the cause of the delay is a Qualifying Cause; and 

(v) the Builder must not have been given an instruction under clause 12 in respect of accelerating the whole of the 

Subcontract Works the subject of the delay. 

7.3 Determination 

(a) If the Subcontractor has strictly complied with the requirements of clause 7.2 and the cause of the delay is a Qualifying Cause, 

the Builder shall: 

(i) determine the reasonable duration of any EOT to the Date for Completion; and 

(ii) notify the Subcontractor of its determination within a reasonable time. 

(b) If the Subcontractor has not strictly complied with clause 7.2, the Subcontractor is not entitled to any EOT unless granted by the 

Builder under clause 7.4. 

(c) Where there is more than one cause of delay and at least one of those causes is not a Qualifying Cause, then to the extent that 

the delays are concurrent, the Subcontractor shall not be entitled to any EOT to the Date for Completion. 

(d) The right of the Subcontractor to make a Claim for an EOT pursuant to this clause is the Subcontractor’s sole remedy in respect 

of any delay. Unless expressly provided in the Subcontract, the Subcontractor is not entitled to any increase or adjustment to the 

Subcontract Sum or any other monetary compensation or damages. 

(e) A delay or failure by the Builder to grant a reasonable, or any, EOT under this clause 7.3, or at all, shall not cause the Date for 

Completion to be set at large. 

7.4 Builder may extend and time not at large 

Whether or not the Subcontractor has made, or is entitled to make, a claim for an EOT under clause 7.2(b), the Builder may (in its absolute 

discretion) at any time before Completion unilaterally extend the Date for Completion for any reason. The parties acknowledge and agree 

that the Builder is not required to exercise its discretion, or to exercise it for the benefit of the Subcontractor and that this clause is required 

to ensure that the whole extension of time regime is upheld, and time does not become at large, which is required for certainty. 

7.5 Progress 

(a) If, in the Builder’s opinion, the Subcontractor is not proceeding with the Subcontract Works in accordance with its obligations 

under the Subcontract or diligently, the Builder may give a written notice to the Subcontractor informing it of the Builder’s 

opinion, and instructing the Subcontractor (at its cost) to improve its rate of progress so as to comply with the Subcontract. The 

Subcontractor will not make or bring any Claim for, or as a consequence of, any matter referred to under this clause 7.5(a) and 

releases the Builder from any liability including additional cost, Loss, Claim, damage or delay or disruption from such ambiguity, 

error, inconsistency or incompleteness or a direction given by the Builder. 

(b) Any costs incurred by the Builder under this clause are a debt due by the Subcontractor to the Builder. 

7.6 Suspension 

(a) The Builder may, if the Subcontractor commits a breach of any of its obligations under the Subcontract, suspend all or any part 

of the Subcontract Works by giving 2 Business Days' written notice to the Subcontractor. 

(b) Suspension shall not affect the Date for Completion. 

7.7 Damages for delay in Completion 

(a) If the Subcontractor fails to achieve Completion by the Date for Completion, the Subcontractor is indebted to the Builder for, and 

must pay or allow to be deducted from the Subcontractor, Liquidated Damages at the rate set out in the Subcontract. 

(b) The Subcontractor and the Builder agree that the rate for Liquidated Damages stated in the Particulars is a genuine pre-estimate 

of the Loss and damage that the Builder will suffer if Completion is not achieved by the Date for Completion. 

(c) The Subcontractor’s liability for Liquidated Damages is not limited. If, in any court or other proceedings, the Liquidated Damages 

set out in the Particulars are found to be a penalty or are otherwise void or unenforceable (either whole or in part), then the 
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Subcontractor will be liable to pay general damages at common law for failure or breach for which Liquidated Damages would 

have otherwise been payable. 

(d) For the avoidance of doubt, the Builder is entitled to apply Liquidated Damages at any time after the Subcontractor had failed to 

achieve Completion by the Date for Completion. The Subcontractor acknowledges and accepts that a delay in the Builder 

applying Liquidated Damages against the Subcontractor shall not, in any way, be interpreted or inferred to be a waiver of the 

rights under this clause. 

8. Quality assurance  

(a) The Subcontractor must establish and maintain a documented quality management system in relation to the Subcontract Works, 

as a minimum in accordance with AS/NZS ISO 9001:2008, and the quality management system prescribed by the Builder and 

the quality management system prescribed by the Builder. 

(b) Any such quality system shall be used only as an aid to achieving compliance with the Subcontract and to document such 

compliance. Such system shall not discharge the Subcontractor's other obligations under the Subcontract. 

(c) The Subcontractor must attend all co-ordination and Site meetings and Site walks reasonably requested by the Builder 

(including all trade coordination meetings). 

9. Defects Liability Period 

(a) The Defects Liability Period commences on Completion and, unless stated otherwise, expires on the later to occur of: 

(i) 52 weeks after Completion; 

(ii) 52 weeks after 'practical completion', as that term is defined under the Head Contract; and 

(iii) rectification, to the reasonable satisfaction of the Builder, of the last substantial Defect (being a Defect which the Builder, 

acting reasonably, considers to be substantial or a Defect the value of which is more than 10% of the Subcontract Sum) to 

be rectified under clause 9(b). 

(b) The Subcontractor must, at its own expense, rectify any Defect which appears in the Subcontract Works or is notified to the 

Subcontractor by the Builder within the Defects Liability Period. 

(c) If the Subcontractor fails to rectify a Defect within 5 Business Days of notification by the Builder (or such extended period as may 

be agreed by the Builder acting reasonably having regard to the nature and extent of the Defect), the Builder may itself, or by 

others, rectify the Defect and the cost of doing so is a debt due by the Subcontractor to the Builder.  

(d) Without limiting any other clause, the Builder may at any time direct the Subcontractor to promptly rectify any Defect. The 

direction: 

(i) shall identify the Defect and state a date by which the Subcontractor shall commence and complete the rectification 

work; 

(ii) in respect of any Defect that the Builder considers to require urgent rectification, may state a period which is 24 hours; 

and 

(iii) may provide that in respect of the rectification work there shall be a separate Defects Liability Period of a stated duration 

of not exceeding 12 months (Separate Defects Liability Period), to commence on the date the rectification work is 

completed. 

(e) Subject to the Builder’s rights at Law, the Subcontractor must, before the Date of Completion, during the Defects Liability Period 

or the Separate Defects Liability Period (as applicable) rectify at its own expense by repair or replacement, all Defects which exist 

at the commencement of the Defects Liability Period or the Separate Defects Liability Period or are notified or directed by the 

Builder during that period. In addition to cost for the supply and installation of the items rectified or replaced, the Subcontractor 

must also bear all consequential costs arising from rectification of the Defects and will furthermore restore the Site to a 

satisfactory condition at its own cost at completion of rectification. 

(f) The Subcontractor further acknowledges and agrees that: 

(i) if it is necessary to carry out rectification work, the Subcontractor shall do so at times and in the manner which cause as 

little inconvenience to the occupants or users of the Subcontract Works as is reasonably possible; and 

(ii) if the Builder determines at any time that the Subcontractor is not undertaking rectification of Defects in the time and 

manner prescribed by this clause 9 then by giving 5 Business Days notification, the Builder may itself, or by others, rectify 

the Defect and the cost of doing so is a debt due by the Subcontractor to the Builder. 
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(g) Without limiting any other provision of this Subcontract, the Subcontractor indemnifies the Builder against all Loss and for any 

Claims which may arise directly or indirectly from the Subcontractor’s failure to comply with this clause 9, but the indemnity will 

be reduced proportionally to the extent that an act or omission of the Builder contributed to the Liability. 

10. Security 

10.1 General 

(a) If the Builder does withhold retention monies then it does not hold the retention monies as trustee and it owns any interest 

earned on the retention monies. 

(b) If required in the Particulars, the Subcontractor, in lieu of retention monies (in whole or in part), is to provide as Security, two 

unconditional, irrevocable and on demand Bank Guarantees in a form and from an issuer acceptable to the Builder each for the 

amount of 2.5% of the Subcontract Sum (Bank Guarantees). If the Builder makes such request or if required in the Particulars 

the Subcontractor must comply as a precondition to receiving payment or advise the Builder in writing within 2 Business Days 

why it is unable to provide Bank Guarantees (in which case the Builder will direct the Subcontractor as to how to proceed). 

10.2 Recourse 

(a) The Builder may have recourse to Security and use the proceeds obtained in such way as the Builder in its reasonable discretion 

determines that: 

(i) the Builder remains unpaid after the time for payment has elapsed; 

(ii) there is a debt due and payable from the Subcontractor to the Builder under the Subcontract; 

(iii) the Subcontractor is in substantial breach of any of its obligations under the Subcontract; 

(iv) where the Builder is entitled to exercise a right under the Subcontract in respect of such Security; 

(v) there is a bona fide Claim that the Builder may have or reasonably believes that it will have against the Subcontractor 

arising out of or in connection with the Subcontract or any other agreement (whether by way of set off or otherwise, 

including Liquidated Damages), including if the Subcontractor is the subject of an Insolvency Event. 

(b) Provided the Builder has complied with this clause 10.2, the Subcontractor must not take any steps prevent or to injunct or 

otherwise restrain: 

(i) the Builder from making any demand under the Security, or from using the money received under the Security; and 

(ii) the financial institution from complying with its obligations under the Security. 

(c) The Subcontractor acknowledges that damages equivalent to repayment of the amount invalidly converted and fees and interest 

incurred are the maximum liability if the Builder has recourse to the Security in circumstances where it is not so entitled, and that 

such damages are an adequate remedy for any improper conversion. 

10.3 Release of Security  

(a) Subject to the Builder's rights under the Subcontract, the Subcontractor may submit a claim to the Builder for release of the 

Security to the value of 2.5% of the Subcontract Sum, within 14 days after the later of: 

(i) the date on which Completion is achieved; and 

(ii) the date of 'practical completion' as that term is defined under the Head Contract, 

and if those moneys are insufficient, any deficiency remaining may be recovered by the Builder as a debt due and payable. 

(b) Any claim for release of Security under clause 10.3(a) must be in the form of a Payment Claim under clause 14.4. 

(c) Subject to the Builder's rights under the Subcontract, the Subcontractor may submit a claim to the Builder for release of the 

balance of the Security held, only after: 

(i) expiry of the last Defects Liability Period, and provided all Defects then known or notified to the Subcontractor have been 

rectified to the satisfaction of the Builder; and 

(ii) provision of an executed Deed of Release in accordance with clause 14.14(c). 

11. Variations 

11.1 Power to vary 

(a) The Builder may reasonably direct the Subcontractor at any time to amend, increase, decrease or change the quality, character 

or extent of the Subcontract Works or to execute additional work and no such direction vitiates the Subcontract. Without limiting 

the power to direct Variations, that power includes the power to direct such Variations as may be necessary to give effect to any 
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Variation directed under the Head Contract. 

(b) The Subcontractor must not vary the Subcontract Works except as directed in writing and signed by the Builder under this 

clause 11 (Variation Order). If the Subcontractor cannot reasonably perform the Variation Order, it shall not be required to do so. 

11.2 Correspondence and variation instructions 

The Subcontractor must: 

(a) correspond and provide all documentation relating to a Variation direction to the Builder only, in the first instance; 

(b) not correspond with the project consultants without prior written approval of the Builder; and 

(c) bear the cost arising from any failure to comply with the requirements under this clause 11.2. 

11.3 Variation Order 

(a) Within 7 days after receiving a Variation Order under clause 11.1, the Subcontractor must provide to the Builder a detailed 

quotation for the variation work, supported by measurements or other evidence of cost or saving (Quote). 

(b) The Subcontractor must not undertake any work, urgent or otherwise, the subject of the Variation Order unless it has first 

received a written direction from the Builder to proceed. 

(c) To the extent permitted by Law, the Subcontractor has no entitlement to any Claim arising out of or in connection with the 

Variation Order if the Subcontractor proceeds with the works the subject of the Variation Order in the absence of the Builder first 

giving the Subcontractor that written direction to proceed. 

(d) The Builder may direct the Subcontractor in writing to proceed immediately with the works the subject of the Variation Order. In 

this case, the Subcontractor must proceed immediately with the works (whether or not the Subcontractor has provided the 

Quote or not) and must provide the Builder with the written details in accordance with clause 11.3 as soon as possible after 

receiving the written direction to proceed with the works the subject of the Variation Order. The cost of the Variation Order will 

be valued under clause 11.4. 

11.4 Pricing 

(a) The Builder shall, as soon as possible, price each Variation using the following order of precedence: 

(i) prior agreement; 

(ii) applicable rates or prices in the Subcontract, including the Schedule of Rates (if any); and 

(iii) reasonable rates or prices, which shall include a reasonable amount for profit and overheads, as reasonably determined 

by the Builder, and any deductions shall include a reasonable amount for profit and overheads excluding non-time related 

on-Site overheads. 

(b) That price shall be added to or deducted from the Subcontract Sum. 

12. Program and Acceleration 

12.1 Acceleration 

(a) Notwithstanding anything to the contrary, the Builder may at any time instruct the Subcontractor in writing to accelerate 

progress of the Subcontract Works. If the Subcontractor is reasonably able to do so, it must accelerate progress of the 

Subcontract Works. The Subcontractor may make a claim for reasonable additional and unavoidable costs involved in 

accelerating progress of the Subcontract Works if it receives an instruction from the Builder under this clause 12.1 provided: 

(i) the reason for instructing the acceleration was not related to any act, omission, delay, default or failure of the 

Subcontractor; and 

(ii) the Subcontractor achieves acceleration in accordance with the instruction. 

(b) If the Subcontractor is, at any time, reasonably considered by the Builder to be behind its scheduled progress or other 

reasonable estimate of progress, then the Subcontractor must at its own expense take all necessary steps to make up time by 

working additional hours, using additional labour and/or equipment and the like. 

(c) An acceleration instruction under this clause may be used as a method of overcoming or mitigating any delay and the Builder's 

rights to Liquidated Damages under clause 7.7 for a failure by the Subcontractor to achieve Completion by the Date for 

Completion are not affected by the Builder giving the Subcontractor an instruction to accelerate under this clause. 

12.2 Builder's Construction Program 

(a) The Builder's Construction Program shows the dates by, or times within, which, the various stages or portions of the Subcontract 

Works are to be carried out or completed by the Subcontractor. 
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(b) The Builder may, where it is reasonably required to do so (for example, by reason of performance of its obligations under the 

Head Contract), including for the efficient completion of the Project or the Subcontract Works, at any time, amend or otherwise 

vary the Builder's Construction Program. The Subcontractor must comply with, and not without reasonable cause depart from, 

the amended and / or varied Builder's Construction Program. 

(c) The Subcontractor has no Claim against the Builder in relation to any amendment or variation made to a Builder's Construction 

Program, and any such amendment or variation will not cause the Date for Completion to be set at large and does not absolve 

the Subcontractor of its obligations to reach Completion by the Date for Completion. However, the cause of the extension may 

be a Qualifying Cause entitling the Subcontractor to an EOT. 

(d) The Subcontractor must comply with the Builder's Construction Program, including the dates by, and times within, which, the 

various stages or portions of the Subcontract Works are to be carried out or completed by. 

13. Insurance 

13.1 General 

(a) Prior to commencing the Subcontract Works and as a precondition to the Subcontractor's entitlement to payment, the 

Subcontractor must obtain and maintain all necessary insurances, in accordance with the, including but not limited to: 

(i) workers compensation and employers' liability insurance; 

(ii) if requested by the Builder, public liability insurance, in the joint names of the Subcontractor, the Builder and the Builder; 

(iii) where the Subcontract is a design and construct Subcontract, professional indemnity insurance; and 

(iv) any other insurances set out in the Particulars. 

(b) At any time requested by the Builder, the Subcontractor must provide to the Builder's satisfaction evidence that such insurance 

is in force and will remain in force for the duration of the Subcontract Works, in the form of a certificate issued by its insurance 

broker certifying the currency of insurance. 

(c) Any excess or deductible payable in relation to a claim under the insurance required by this clause 13 must be paid by the 

Subcontractor, to the extent that the Subcontractor is responsible to the incident the subject of the claim. 

(d) where the Subcontract is a design and construct Subcontract, the Subcontractor must retain a professional indemnity insurance 

policy for a period of 10 years after Completion of the Subcontract Works, on terms and conditions no less favourable to the 

Builder than those approved by the Builder under this clause. The Subcontractor’s liability to the Builder is not limited or 

otherwise affected by the terms of any such insurance policy. 

13.2 Subcontract Works 

Except to the extent that it arises from breach by the Builder of this Subcontract, the Subcontractor bears the risk of and indemnifies 

the Builder against: 

(a) any Loss of or damage to the Subcontract Works; and 

(b) plant, equipment and temporary work associated with the Subcontract Works until Completion, 

but the indemnity will be reduced proportionally to the extent that an act or omission of the Builder contributed to the Liability. 

13.3 Reinstatement 

(a) The Subcontractor must, when so instructed by the Builder, rebuild or reinstate any part of the Subcontract Works which is 

destroyed or damaged, to the extent the Subcontractor is responsible for such destruction or damage. 

(b) If the Builder so instructs the Subcontractor to rebuild or reinstate the Subcontract Works, the Subcontractor is not entitled to 

any payment for complying with such instruction other than the monies (if any) received in relation to the Subcontract Works in 

settlement of a claim relating to that destruction or damage under the applicable insurance policy. 

14. Payment 

14.1 To the extent of the due and punctual performance by the Subcontractor of the Subcontractor’s obligations under this Subcontract 

and the rights of the Builder to set off under  this Subcontract, the Builder will pay the Subcontractor the Subcontract Sum in 

accordance with this Subcontract. 

14.2 The Subcontractor must submit payment claims under this Subcontract on the Date for Submission of Payment Claims but must only 

submit one payment claim per month (Payment Claim). 

14.3 For the avoidance of doubt, the Subcontractor acknowledges and agrees that if the Subcontractor fails to submit a Payment Claim 



                                                SUBCONTRACTOR AGREEMENT CONDITIONS 
 

 

within 5 days of the Date for Submission of Payment Claims, the Subcontractor irrevocably agrees that its entitlement to submit a 

Payment Claim shall be deferred to the next following Date for Submission of Payment Claims, and that it will not submit a Payment 

Claim for that month and will need to include the subject work and the value of work carried out by the Subcontractor and any other 

relevant amounts in the Payment Claim to be submitted on the next Date for Submission of Payment Claims. 

14.4 Subject to clause 14.8, the Payment Claim must be sent to the Relevant Address, and must include any details or information 

reasonably required by the Builder, but must as a minimum: 

(a) be supported by evidence of the amount due to the Subcontractor and such information as the Builder may reasonably require; 

(b) set out the work and the value of work carried out by the Subcontractor in the performance of the (original) Works to the date of 

the claim; 

(c) set out the work and the value of work of any Variations; 

(d) set out the amounts (otherwise due from the Builder to the Subcontractor and the Subcontractor to the Builder); 

(e) set out the amounts previously paid by the Builder to the Subcontractor in respect of the Subcontract Works; 

(f) set out the amounts previously claimed under this Subcontract; 

(g) set out the retention moneys to be deducted pursuant to this Subcontract (if any); 

(h) set out the amount which the Subcontractor asserts is payable to the Subcontractor in accordance with this Subcontract; 

(i) be accompanied by a statutory declaration prepared by an officer of the Subcontractor, approved by the Builder stating that: 

(i) all moneys included in previous progress payments in respect of work carried out or materials supplied by subcontractors 

or suppliers to the Subcontractor or employees of the Subcontractor have been paid by the Subcontractor to those 

subcontractors, suppliers and employees; and 

(ii) any other monies which are payable by the Subcontractor to its employees or subcontractors which have become 

payable as at the date of the statutory declaration have been paid where those monies relate to time spent on the 

Subcontract Works by employees of the Subcontractor; and 

(j) be accompanied by all relevant documentation evidencing (to the satisfaction of the Builder) the Subcontractor's full compliance 

with any industrial requirements or agreements. 

14.5 Within 10 Business Days of receipt of a Payment Claim, the Builder will issue to the Subcontractor a Payment Schedule (with reasons) 

certifying the amount which the Builder assesses to be payable to the Subcontractor (with such assessment to be on a cost to 

complete basis and also to have regard to clause 14.14(a)) (Payment Schedule) or payable to the Builder as the case may be (Certified 

Amount) and details as to how the Certified Amount was calculated including reasons if the Certified Amount is different to the amount 

claimed. 

14.6 The Builder will pay the amount set out in the Payment Schedule within 45 days from the receipt of the Payment Claim.  

14.7 Any payment made by the Builder is a payment on account only and will not be regarded as evidence or admission that: 

(a) the Builder has accepted the Subcontract Works; or 

(b) the Subcontract Works have been executed in accordance with this Subcontract; or 

(c) the Subcontractor has satisfactorily completed the Subcontract Works. 

14.8 Portal 

(a) The Subcontractor acknowledges that the Builder may require and direct that Payment Claims are to be submitted through the 

Portal. 

(b) If the Builder makes a direction under clause 14.8(a), Payment Claims shall be submitted through the Portal, and otherwise in 

accordance with clause 14. 

(c) The Subcontractor agrees to comply with any terms and conditions associated with the Portal and bear any costs associated 

with the Subcontractor's use of the Portal. 

(d) The Subcontractor acknowledges that notwithstanding the provision of an invoice via the Portal and further to subclause 14.9, 

the Subcontractor will be required to directly issue the Builder with a tax invoice for the Certified Amount before the Builder is 

required to make payment. 

14.9 Conditions precedent to payment 

Notwithstanding the above, payment by the Builder is contingent on the Subcontractor first providing: 

(a) a duly executed copy of this Subcontract; 

(b) evidence reasonably satisfactory to the Builder that it has fully complied with the requirements of clause 13; 
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(c) a tax invoice for the Certified Amount; and 

(d) a statement in the form of Annexure B signed by a director or principal of the Subcontractor. 

14.10 Unfixed plant and material 

The Builder shall not be liable to pay for unfixed plant and materials and the Subcontractor shall not claim payment for any unfixed plant 

and materials. 

14.11 Certificate of Completion 

(a) The Subcontractor must give the Builder at least 14 days' notice of the date when the Subcontractor anticipates that Completion 

will be reached. 

(b) When the Subcontractor is of the opinion that Completion has been reached, the Subcontractor must in writing request the 

Builder to issue a Certificate of Completion. Within 14 days of the receipt of the request, the Builder may give to the 

Subcontractor a Certificate of Completion certifying the Date of Completion or the reasons for not issuing the Certificate of 

Completion. 

(c) When the Builder is of the opinion that Completion has been reached, the Builder may issue a Certificate of Completion, whether 

or not the Subcontractor has requested it. 

(d) Any use or occupation of the Site by the Builder or the Builder prior to Completion or the issue of a Certificate of Completion will 

not be taken to mean that the Subcontract Works have reached Completion or limit the Subcontractor’s obligations under this 

Subcontract. 

14.12 Effect of certificates 

The issue of a Certificate of Completion does not constitute approval of any work or other matter nor does it prejudice any claim by 

the Builder or the Subcontractor. 

14.13 Final Payment Claim 

(a) Within 28 days after the expiry of the last Defects Liability Period the Subcontractor must serve on the Builder a 'final payment 

claim' of all of the Subcontractor’s Claims against the Builder under or in connection with the Subcontract (Final Payment 

Claim). 

(b) The Subcontractor releases the Builder against any Claim by the Subcontractor in connection with the Subcontract Works or the 

Subcontract which is not included in the Final Payment Claim, other than a claim for release of retention. 

14.14 Final Certificate and Deed of Release 

(a) Within 10 Business Days after the Final Payment Claim is served, the Builder must provide to the Subcontractor a final Payment 

Schedule which: 

(i) is endorsed ‘Final Certificate’; 

(ii) identifies the Final Payment Claim to which it relates; 

(iii) states the amount, if any, that the Builder proposes to pay (final scheduled amount); 

(iv) shows any amount that is payable by the Subcontractor to the Builder; and 

(v) if the final scheduled amount is less than the Final Payment Claim, states why the final scheduled amount is less, and if it 

is less because the Builder is withholding payment for any reason, the Builder’s reasons for withholding payment. 

(b) If the Subcontractor fails to serve a Final Payment Claim, the Builder may provide notice to the Subcontractor of its assessment 

of the value of the Subcontract Works carried out under the Subcontract and make the final payment to the Subcontractor. 

(c) Within 14 days after the issue of a Final Certificate, the Subcontractor must provide to the Builder a duly executed copy of the 

Deed of Release. 

(d) Subject to the Subcontractor having complied with the requirements of clauses 14.1 and 14.14(c), the Builder must pay to the 

Subcontractor the final scheduled amount within 14 days of the Subcontractor complying with clause 14.14(c). 

(e) The Subcontractor must within 14 days after the issue of the Final Certificate, pay to the Builder any amount under clause 

14.14(a)(iv). 

14.15 Set-off and Indemnities 

(a) The Builder may deduct from any moneys due and payable to the Subcontractor, any moneys due and payable, or reasonably 

claimed by the Builder to be due and payable, from the Subcontractor to the Builder pursuant to this Subcontract or any other 

agreement between the Builder and the Subcontractor, including but not limited to for breach of any warranty, under any 

indemnity (whether or not the Builder has made any payment or incurred any liability) given by the Subcontractor in favour of the 
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Builder, Liquidated Damages, all costs and expenses including legal costs under any adjudication application under SOPA or 

otherwise at Law, and if those moneys are insufficient then the Builder will be entitled to deduct from the retention moneys or the 

Security. 

(b) Where the Builder applies sub-clause 14.15(a), the Builder is entitled to apply an additional, reasonable amount on account of the 

costs and expenses incurred in order to recover a portion of the Builder’s internal costs expended in the administration, 

supervision and management as the case may be of the works the subject of this sub-clause (but which shall not exceed an 

additional 20%). 

(c) The Subcontractor indemnifies the Builder against and holds the Builder harmless from, any Loss, liability, cost, expense, claim 

or damage made against, suffered or incurred by the Builder arising directly or indirectly from any breach by the Subcontractor of 

this Subcontract or any act or omission (including any negligence, unlawful conduct or wilful misconduct) by the Subcontractor 

under, relating to or in connection with this Subcontract, but excluding any fines and penalties under OHS Legislation, but the 

indemnity will be reduced proportionally to the extent that an act or omission of the Builder contributed to the Liability. 

(d) If Completion is not achieved by the Date for Completion, the Subcontractor indemnifies the Builder against any liability or Loss 

suffered or incurred by the Builder: 

(i) under or in connection with the Head Contract; or 

(ii) any Claim brought against the Builder (irrespective of whether the Claim is brought after termination of this Subcontract) 

by Other Contractors where that Claim arises out of or in connection with the Subcontractor’s failure; or 

(iii) as a consequence of seeking to mitigate its liability or Loss or potential liability or Loss under or in connection with the 

Head Contract (including acceleration costs), 

(iv) or any other Loss or damage incurred by the Builder, 

to the extent that such liability or Losses arises out of or in connection with an act of neglect or default of the Subcontractor, 

but the indemnity will be reduced proportionally to the extent that an act or omission of the Builder contributed to the 

Liability. 

(e) Each indemnity in this Subcontract is a continuing obligation, separate and independent from the other obligations of the 

Subcontractor and survives the termination or expiration of this Subcontract. 

14.16 Security of Payment Legislation 

For the purposes the Security of Payment Legislation: 

(a) the Subcontractor acknowledges and agrees that for the purposes of any assessment of Payment Claims, 10% of the 

Subcontract Sum shall relate to the provision of documents, Approvals (including but not limited to ‘Certificate of Compliance’ 

related to the Subcontract Works) and other information required under the Subcontract; and 

(b) in the event that the Subcontractor makes an adjudication application under SOPA, the Subcontractor must make such 

application to one of the following Authorised Nominating Authorities (as that term is defined under SOPA): Resolution Institute, 

RICS Dispute Resolution Service or Rialto Adjudications Pty Ltd.. 

14.17 Date for Submission of Christmas Payment Claim 

Payment claims for the month of December are, for the purposes of claims for payment under the Subcontract and SOPA, to be made 

on 7 December and the date for payment is, for that Payment Claim only, to be 31 January the next year. 

14.18 Deed of guarantee, undertaking and substitution 

If required in the Particulars, the Subcontractor shall, within 14 days after receiving a written request from the Builder and as a condition 

precedent to payment, provide such deed of guarantee, undertaking and substitution in a form provided at Annexure G duly executed 

and enforceable.  

15. GST 

The Subcontract Sum is exclusive of GST which will be payable in respect of any taxable supply made under this Subcontract pursuant 

to A New Tax System (Goods and Services Tax) Act 1999 (Act) and related legislation, as amended from time to time. 

16. Maintenance manuals and guarantees 

(a) Notwithstanding any other provision, as a prerequisite to release of Security under the Subcontract, the Subcontractor must 

supply to the Builder: 

(i) four copies of all relevant and required as-built drawings, maintenance manuals, guarantees and warranties; and 
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(ii) the originals of those guarantees and warranties expressed in favour of the Builder; 

(iii) a duly executed Deed of Collateral Warranty; and 

(iv) any other certificates, test results or documents required by the Subcontract or required for the use of the Subcontract 

Works. 

(b) All drawings, manuals, guarantees, warranties and other items that the Subcontractor is required to supply under this clause 16 

must be provided to the Builder no later than the time notified by the Builder (acting reasonably and having regard to any timing 

obligations or preconditions that must be satisfied by the Builder under the Head Contract). 

17. Subcontracting and assignment 

(a) The Subcontractor must not subcontract any of the Subcontract Works or assign the Subcontract or any right, benefit or interest 

under it without the prior written consent of the Builder (which shall not be unreasonably withheld). The Builder may impose 

conditions on any such consent. 

(b) No consent by the Builder under this clause relieves the Subcontractor of any of its obligations or liabilities under the 

Subcontract and the Subcontractor is liable for the acts, defaults and omissions of its subcontractors as if they were the acts, 

defaults or omissions of the Subcontractor. 

(c) Pursuant to or in relation to the Head Contract, the Builder may enter into a tripartite agreement with the Principal’s financier. 

The Subcontractor agrees to: 

(i) execute any Deeds in favour of such financier and/or the Principal in accordance with such tripartite agreement; and 

(ii) do or cause to be done anything reasonably required by the Builder, the Principal or the Principal’s financier in relation to 

such tripartite agreement or to facilitate compliance by the Builder with its terms. 

(d) The Subcontractor acknowledges that the Builder may be legally required to novate or assign this Subcontract or any other right, 

benefit or interest under it without the Subcontractor’s prior approval. On any such assignment or novation the Subcontractor 

shall provide to the Builder all necessary assistance and do and execute all things the Builder requires to effect such assignment 

or novation including executing a deed of novation satisfactory to the Builder, on the condition that the assignee or novatee (as 

applicable) is able to continue to meet the Builder's obligations under the Subcontract, in the Builder's place. 

(e) The Subcontractor must not allow or cause any third parties to issue invoices to, or request payment from, the Builder in relation 

to the Subcontract Works, unless the Builder has provided their express consent to do so. For the avoidance of doubt, any 

payment made by the Builder to any third party does not relieve the Subcontractor of any of its obligations or liabilities under the 

Subcontract. 

18. Termination 

(a) Either party may (without prejudice to any of its other rights or entitlements or powers under the Subcontract or at law), if: 

(i) the Head Contract is terminated; or 

(ii) the Subcontract is frustrated and / or if the Project cannot proceed or be delivered by the Builder, 

by notice in writing to the other party, terminate the Subcontract with 5 Business Days' notice. 

(b) In the case of termination under this clause: 

(i) the Subcontractor shall: 

(A) cease the execution of the Subcontract Works within the time stipulated by the Builder; 

(B) de-mobilise and ensure the Site is left in a safe condition and that the Subcontract Works are properly 

secured; 

(C) hand over to the Builder all documentation and information in its possession or control relating to the 

Subcontract Works; and 

(D) otherwise mitigate the cost to the Subcontractor of such termination; 

(ii) the Subcontractor shall be entitled to payment of the following amounts as determined by the Builder: 

(A) the value of any Subcontract Works performed by the Subcontractor in accordance with the Subcontract as 

at the date of termination (to be determined by the Builder in its sole discretion including on a cost to 

complete basis), less amounts previously paid to the Subcontractor in respect of such work (including an 

allowance for any set offs that the Builder is entitled to under the Subcontract); 
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(B) the cost of goods and materials properly ordered for the Subcontract Works as at the date of termination for 

which the Subcontractor has paid or which it will be bound to pay and cannot cancel provided that: 

(1) the value of the goods or materials is not included in the amount payable under clause 18(b)(ii)(A); and 

(2) unencumbered title in the goods and materials will vest in the Builder upon payment. 

(C) The Subcontractor must take all reasonable steps to mitigate the costs referred to in clause 18(b) and the 

amount payable to the Subcontractor will be reduced proportionally to the extent that reasonable steps are 

not taken. 

19. Subcontractor's default / Builder's default 

(a) If the Subcontractor commits a substantial breach of the Subcontract, the Builder may, by hand or by registered post, give the 

Subcontractor a written notice to show cause (Notice to Show Cause). 

(b) Substantial breaches include, but are not limited to: 

(i) wrongfully suspending the Subcontract Works; 

(ii) committing a serious breach under the OHS Legislation and / or any relevant Laws; 

(iii) failing to lodge the Security; 

(iv) failing to proceed with the Subcontract Works regularly and diligently; 

(v) failing to proceed with the Subcontract Works in a competent manner; 

(vi) departing in a substantial way from the Builder’s Construction Program without reasonable cause or without the Builder's 

approval; 

(vii) failing to pay its subcontractors or consultants amounts due or owing (including any amount under a Payment Schedule 

under SOPA); 

(viii) failing to comply with a Direction from the Builder; 

(ix) committing a breach of any of its obligations whatsoever under the Subcontract; 

(x) an Insolvency Event occurring in respect of the Subcontractor, in which case the Builder also has an accrued entitlement 

to have recourse to the Security and may exercise that right; and 

(xi) a mortgagee, administrator or controller (as defined in the Corporations Act 2001 (Cth)) seeking to exercise any right of 

possession, management or control over any of the Subcontractor's property or is appointed to the Subcontractor, in 

which case the Builder has an accrued entitlement to have recourse to Security and may exercise that right. 

(c) If the Subcontractor fails to show reasonable cause within 5 Business Days of the Notice to Show Cause, the Builder may to the 

full extent permitted by law (without prejudice to its other rights or entitlements or powers under the Subcontract or at law), elect 

to take over the Subcontract Works or any part of them itself or by another subcontractor (Take Out Notice), or terminate this 

Subcontract (Termination for Default Notice). 

(d) If the Builder elects under clause 19 to take over the Subcontract Works or any part of them itself or by another subcontractor by 

issuing a Take Out Notice, the Subcontractor: 

(i) agrees for the Builder to take over the works identified in the Take Out Notice (Take Out Works), either itself or by another 

subcontractor (Replacement Subcontractor); 

(ii) must reasonably cooperate and assist the Builder or the Replacement Subcontractor (as the case may be) to complete the 

Take Out Works as quickly and efficiently as possible; 

(iii) must assign to the Builder the benefit of all agreements in relation to the Take Out Works for hire or supply of materials or 

execution of work; 

(iv) must provide within 48 hours, all Approvals (including but not limited to a ‘Certificate of Compliance’) for all Subcontract 

Works performed by the Subcontractor up to the date of the Take Out Notice; 

(v) must give the Builder possession of any plant or other things owned by the Subcontractor that are on or in the vicinity of 

the Site and any documents, information or other materials produced by the Subcontractor, to assist in the carrying out 

and completion of the Take Out Works, provided the Builder has paid for those plant or other things, and 

(vi) agrees that when the Take Out Works are completed, the Builder shall reasonably ascertain and determine the cost 

incurred by the Builder in completing the Take Out Works and: 

(A) if the cost so incurred is greater than the amount which would have been paid to the Subcontractor if the 
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Take Out Work had been completed by the Subcontractor, the difference shall be a debt due from the 

Subcontractor to the Builder; and 

(B) if the cost so incurred by the Builder is less than the amount that would have been paid to the Subcontractor 

if the Take Out Work had been completed by the Subcontractor, the difference shall be a debt due to the 

Subcontractor from the Builder (subject to any right of set off available to the Builder under this Subcontract 

or at law). 

(e) If the Builder terminates the Subcontract under clause 19 by issuing a Termination for Default Notice, the rights and liabilities of 

the parties are the same as they would have been if the Subcontractor had repudiated the Subcontract and the Builder had 

elected to treat the Subcontract as at an end and recover damages. 

(f) If the Builder commits a substantial breach of the Subcontract, the Subcontractor may, by hand or by registered post, give the 

Builder a written notice to show cause. If the Builder fails to show reasonable cause within 7 Business Days of the Notice to 

Show Cause, the Builder may to the full extent permitted by law (without prejudice to its other rights or entitlements or powers 

under the Subcontract or at law), terminate this Subcontract. If the Subcontractor terminates the Subcontract under clause 19(f), 

the rights and liabilities of the parties are the same as they would have been if the Builder had repudiated the Subcontract and 

the Subcontractor had elected to treat the Subcontract as at an end and recover damages. 

(g) Substantial breaches include, but are not limited to: 

(i) wrongfully suspending the Subcontract Works; 

(ii) committing a serious breach under the OHS Legislation and / or any relevant Laws; 

(iii) failing to pay the Subcontractor amounts due or owing (including any amount under a Payment Schedule under SOPA); 

(iv) committing a breach of any of its obligations whatsoever under the Subcontract; 

(v) an Insolvency Event occurring in respect of the Builder; and 

(vi) a mortgagee, administrator or controller (as defined in the Corporations Act 2001 (Cth)) seeking to exercise any right of 

possession, management or control over any of the Builder's property or is appointed to the Builder. 

20. Repudiation 

(a) If the Builder repudiates the Subcontract and the Subcontractor subsequently terminates, the Subcontractor is only entitled to 

claim damages for breach of contract (subject to any limitations on liability under the Subcontract) and the Subcontractor is not 

entitled to claim or be paid on a quantum meruit basis. This clause survives termination of the Subcontract. 

(b) In the event of termination pursuant to this clause 20, then the Builder: 

(i) may without payment of compensation, take possession of the Subcontractor’s plant and equipment, Design Documents, 

or any other information required by it to complete the Subcontract Works; and 

(ii) is not required to make any further payment to the Subcontractor other than for amounts which are already due and 

payable to the Subcontractor and may apply the retention monies to meet the cost of completing the Subcontract Works 

or rectifying any defective work performed by the Subcontractor. Such application of the retention monies in no way 

prejudices the entitlement of the Builder to damages generally (in addition to Liquidated Damages). 

(c) Any costs, Loss, expense or damage suffered by the Builder as a result of termination under this clause will be a debt due and 

owing from the Subcontractor to the Builder. 

21. Separate Contractors 

(a) The Subcontractor acknowledges and agrees that: 

(i) the site and its access to the site will not be exclusive and that other contractors (Separate Contractors) engaged by the 

Builder may perform work on or adjacent or proximate to the site concurrently with the Subcontract Works; and 

(ii) it may not be possible for the Builder to give to the Subcontractor sole access to the Site or to any part of it. 

(b) The Subcontractor shall: 

(i) provide Separate Contractors working on, adjacent to, or in proximity of, the Site with such access to their work as may be 

necessary for them; 

(ii) cooperate with all Separate Contractors working on, adjacent to, or in proximity of, the Site and use its best endeavours to 

facilitate the proper execution of their work; 
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(iii) cooperate with the Separate Contractors to ensure the coordination of the work of the Separate Contractors with the 

execution of the Subcontract Works including timeframes, programs and schedules for completion of the Subcontract 

Works; 

(iv) take such actions as are necessary to facilitate the work of the Separate Contractors, including providing Separate 

Contractors with access to all essential services and amenities and any place where work is being carried out or materials 

are being prepared or stored; and 

(v) take such actions as are necessary to not delay or disrupt any Separate Contractor. 

(c) The Subcontractor acknowledges and agrees that it has allowed in the Subcontract Sum for all delays, disruptions and costs it 

may incur arising out of or in connection with the work to be performed by Separate Contractors or otherwise to comply with its 

obligations pursuant to, or having regard to the constraints imposed by, this clause 21 and that it has no entitlement to make any 

Claim in respect of any such delay, disruption or cost. 

(d) The Subcontractor indemnifies the Builder against any Claim by a Separate Contractor for costs, moneys, Loss or damage or 

otherwise, arising out of or in connection with a breach by the Subcontractor of its obligations under this clause 21, but the 

indemnity will be reduced proportionally to the extent that an act or omission of the Builder contributed to the Liability. 

22. Dispute Resolution 

22.1 Notice of dispute 

(a) If a dispute arises under this Subcontract, either party may give a notice of dispute. 

(b) The parties must confer within 28 days of the notice of dispute, and if the dispute is not unresolved within 56 days from the date 

of the conference, either party may by giving notice to the other, refer the dispute to mediation. 

22.2 Mediation 

If the dispute is referred to mediation, the parties must participate in a mediation (within 28 days of the referral to mediation) to be 

conducted by a qualified mediator appointed by the Resolution Institute and the IAMA Mediation and Conciliation Rules shall apply. If the 

dispute is unresolved following the conclusion of the mediation, either party may by giving notice to the other, refer the dispute to 

arbitration. 

22.3 Expert Determination 

(a) Within 28 days of the giving of the notice referring the dispute to expert resolution, the parties must agree on the identity of an 

expert, or failing agreement then either party may request that the Resolution Institute appoint the expert. The expert 

determination must be conducted in accordance with the Resolution Institute Rules for Expert Determination. 

(b) Except where the otherwise provide: 

(i) each party must bear its own costs and pay one half of the arbitrator's fees and expenses; and 

(ii) the determination of the expert will be final and binding on the parties except for fraud or gross negligence. 

(c) After the expiration of 65 Business Days from the issue of a notice of dispute, any party which has complied with the provisions 

of Clauses 22.1 to 22.5, may terminate the dispute resolution process provided for in those clauses by giving notice to the other 

party and may then refer the dispute to litigation. 

22.4 Disputes generally  

(a) Despite the existence of a dispute (including any disagreement in relation to any amounts owed between the parties), the parties 

must continue performing the Subcontract Works pursuant to this Subcontract. 

(b) Except for the purposes of seeking injunctive or urgent declaratory relief, neither party may commence proceedings until this 

clause has been complied with. 

(c) For the avoidance of doubt, the dispute resolution process and procedure set out under this clause 22 is a binding method of 

dispute resolution for the purposes of SOPA. 

22.5 Assistance with Head Contract disputes 

The Builder may consult with the Subcontractor and the Subcontractor must provide all reasonably necessary or reasonably requested 

assistance to the Builder to enable the Builder to enforce or pursue its rights or perform its obligations under the Head Contract relating to 

the Subcontract Works, including in relation to any dispute or claim arising under the Head Contract, including making available any 

personnel or documents or other material reasonably requested by the Builder. 
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23. Negotiation and execution 

(d) The Subcontractor acknowledges and agrees that it has had the opportunity to (and did) review and negotiate this Subcontract 

with the Builder. 

(e) Either party may execute this Subcontract by using a digital signature or otherwise show their agreement to the terms set out in 

this Subcontract in an electronic form. In such circumstances, the parties agree and acknowledge that the Contract will be 

considered to be made “in writing” by a “document” which is properly “signed” by the relevant party. 

24. General 

24.1 (Law and jurisdiction) The law governing the Subcontract and its interpretation is the law of the State of Victoria, New South Wales & 

Queensland 

24.2 (Current agreement) As at the date of the Subcontract, the Subcontract constitutes the current agreement between the parties in 

relation to the Subcontract Works. 

24.3 (Property in material) Notwithstanding any document of the Subcontract, property in any material, goods and other items delivered to 

the Site by or on behalf of the Subcontractor for incorporation into or affixed to the Subcontract Works or the Project is taken to 

become the property of the Builder, free of any encumbrance, on delivery of the material, goods or item to the Site or at such earlier 

date as may be specified in the Subcontract. 

24.4 (Head Contract and Equivalent Relief) The Subcontractor agrees that the Subcontract Works form part of the work required of the 

Builder under the Head Contract. The Subcontractor irrevocably warrants that, if the Builder has actually provided a copy of the Head 

Contract to the Subcontractor, it has been given the opportunity to inspect, clarify and familiarise itself with the terms of the Head 

Contract (which may be redacted to remove commercial details) prior to entering into the Subcontract. In addition to its other 

obligations under the Subcontract, the Subcontractor: 

(a) must observe, perform and comply with all obligations under the Head Contract communicated by the Builder to the 

Subcontractor from time to time, on the part of the Builder to be observed, performed and complied with, insofar as they relate to 

and apply to the Subcontract Works (and not inconsistent with the provisions of the Subcontract) and so far as those obligations 

were made known to the Subcontractor on or before the date of the Subcontract, as if those obligations were expressly set out in 

the Subcontractor as obligations of the Subcontractor; 

(b) must provide and do all things requested by the Builder to ensure that the Builder complies with (and is able to comply with) its 

obligations under the Head Contract, so far as those obligations were made known to the Subcontractor on or before the date of 

the Subcontract; and 

(c) unconditionally and irrevocably indemnifies the Builder from and against any Loss that the Builder suffers in relation to a breach 

by the Subcontractor of this Subcontract, but the indemnity will be reduced proportionally to the extent that an act or omission of 

the Builder contributed to the Liability. 

(d) agrees that  

(i) any relief available to the Subcontractor under this Subcontract is subject to the Equivalent Relief 

(ii) the Builder shall not be in breach of this Subcontract to the extent caused or contributed to by a breach by the Principal of 

the Head Contract and the Subcontractor’s only entitlement shall be Equivalent Relief;  

(iii) the Builder is not obliged to give an approval under this Subcontract unless and until a necessary approval is given under 

the Head Contract; and 

(iv) pending the determination of Equivalent Relief under the Head Contract, the Sucontractor waives any right under this 

Subcontract to the extent such right depends on the determination of such Equivalent Relief. 

24.5 (Responsibility) The Subcontractor is responsible for the care of the Subcontract Works from the Commencement Date to the Date for 

Completion. The Subcontractor must protect against damage that may be caused by carrying out the Subcontract Works. The 

Subcontractor is responsible for the care of unfixed items, things otherwise entrusted to the Subcontractor by the Builder (or its 

subcontractors) for the purpose of carrying out the Subcontract Works, and things brought onto the Site by subcontractors for that 

purpose. The Subcontractor must provide storage and protection necessary to preserve those items. 

24.6 (Notices) 

(a) Any notice given by the Builder to the Subcontractor: 

(i) may be given by hand delivery, post or email to the address of the Subcontractor shown in the Particulars or such 
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replacement address as notified in writing by the Subcontractor; 

(ii) may be addressed to any representative, employee, agent or contact of the Subcontractor; and 

(iii) is to be deemed delivered and received by the Subcontractor in the case of: 

(A) delivery, upon actual delivery; 

(B) post, 2 days after posting; and 

(C) email, upon receiving an automated confirmation of delivery from the addressee's email server and in any 

case within 1 hour of the email being sent by the Builder. 

(b) Any notice given by the Subcontractor to the Builder: 

(i) must be given by email to the address of the Builder shown in the Particulars or such replacement address as notified in 

writing by the Builder; and 

(ii) must be addressed to the Project Manager shown in the Particulars; and 

(iii) is to be deemed delivered and received by the Builder upon receiving an automated confirmation of delivery from the 

addressee's email server and in any case within 1 hour of the email being sent by the Subcontractor. 

(c) All notices are regarded as given and received if that notice is delivered or received: 

(i) by 5.00 pm (local time in the place of receipt) on a Business Day - on that day; or 

(ii) after 5.00 pm (local time in the place of receipt) on a Business Day, or on a day that is not a Business Day - on the next 

Business Day. 

24.7 (Confidentiality) Except as otherwise provided in the Subcontract or as required by Laws, the parties must not, without the prior written 

approval of the other party, make public or disclose any Confidential Information or any information about the Subcontract, except for 

the purposes of obtaining professional advice. To the fullest extent permitted by law, the parties agree that they will not disparage or 

bring into disrepute or otherwise cause any injury or potential injury or damage to the good name and standing of the other party, its 

associated entities or their respective associates, directors, employees, servants, agents, shareholders, assigns and insurers, either 

orally or in writing (including by any means of publication), including relation to the Subcontract Works, this Subcontract or any other 

matter referred to or concerning the Subcontract Works or the Subcontract. 

24.8 (Builder's interest) The Subcontractor acknowledges that the terms of this Subcontract, including but not limited to each right, 

entitlement or right of indemnity in favour of the Builder have been drafted such that they are reasonably necessary to protect the 

legitimate interests of the Builder which are aligned with the success and completion of the Project which the Builder is responsible for 

completing, within time and budget and in accordance with its contractual requirements. The Subcontractor further acknowledges and 

agrees that the Builder's legitimate interests include but are not limited to its various financial, commercial, legal and other contractual 

interests and obligations related to the Subcontract Works. 

25. Modern Slavery Laws  

25.1 The Subcontractor acknowledges that the Builder has obligations to comply with Modern Slavery Laws, and represents and warrants 

to the Builder that, as at the date of the Subcontract, the Subcontractor: 

(a) has no knowledge of any Modern Slavery Offence currently occurring within its organisation or supply chain; and 

(b) takes and will continue to take reasonable steps to identify the risk of, and prevent the occurrence of, Modern Slavery Offences 

within its organisation or supply chains. 

25.2 Without limiting clause 25.1, the Subcontractor represents and warrants to the Builder that in relation to any work procured from, or 

subcontracted or outsourced to, a subcontract of the Subcontractor, the Subcontractor has taken, or will, prior to procuring, 

subcontracting or outsourcing any such work, take, and will take all reasonable steps to confirm that the subcontractor is not engaging 

in Modern Slavery Offences. 

25.3 The Subcontractor will notify the Builder in writing as soon as practicable and no later than 10 Business Days of becoming aware of any 

Modern Slavery Offence (or of any charges laid or orders made in relation to a Modern Slavery Offence) within its organisation or 

supply chain. 

25.4 If requested by the Builder, the Subcontractor will, subject to any existing confidentiality requirements and relevant Laws, take all 

reasonable steps to provide the Builder with any information, reports or documents in relation to any Modern Slavery Offence or any 

risk of Modern Slavery Offence within the Subcontractor’s organisation or supply chain, including if required the completion of self-

assessment questionnaire as directed by the Builder. 
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26. PPSA 

26.1 The parties acknowledge and agree that in relation to the PPSA the Subcontractor shall: 

(a) provide all assistance to the Builder as is necessary to enable the Builder to exercise any right in connection with the PPSA; 

(b) keep the Builder regularly informed of any matters in relation to the PPSA as requested by the Builder; and 

(c) shall have no Claim for any moneys or damage or otherwise, arising out of or in connection with this clause 23. 

26.2 The Subcontractor: 

(a) agrees that the Builder need not comply with ss 95, 118, 121(4), 125, 130, 132(3)(d) and 132(4) of the PPSA if enforcing its 

security interests under Chapter 4 of the PPSA; 

(b) agrees not to exercise its rights under ss 142 and 143 of the PPSA if the Builder enforces its security interests under Chapter 4 of 

the PPSA; 

(c) waives its right to receive Notice of Verification Statements (as that term is used in the PPSA) from the Builder; 

(d) agrees to do, at its own expense, all things which the Builder asks to ensure the Builder's security interests are enforceable, 

perfected and otherwise effective and have the priority the Builder requires; and 

(e) if and to the extent the arrangements contemplated by this Subcontract give rise to a security interest which has or will be 

granted by the Builder in favour of the Subcontractor, the Subcontractor irrevocably and unconditionally agrees that it will not 

itself, or will not allow another person to, perfect or take any steps to that security interest in any manner whatsoever. 

27. Business Conduct 

27.1 Prevention of corruption 

The Subcontractor:  

(a) shall comply with, and not engage in any activity, practice or conduct or omit to take any actions which will cause either it or the 

Builder to be in violation of any anti-corruption law or policy; 

(b) acknowledges and agrees that nothing in this Subcontract requires the Builder to do, or omit to do, any act which would put it in 

breach of any of the anti-corruption law or policy; 

(c) shall have, maintain and enforce throughout the term of this Subcontract its own policies and procedures relating to the 

prevention of bribery, fraud, kickbacks and other corruption acts;  

(d) provide the Builder with reasonable assistance to enable the Builder to comply with anti-corruption laws or policies; shall 

promptly report to the Builder:  

(i) any request or demand for any bribe, kickback,  

(ii) any request to engage in any fraudulent or corrupt act, received by the Subcontractor or any Associated Person; and 

(e) warrants to the Builder that as at the date of this Subcontract no Public Official is a direct or indirect owner, officer or employee, 

of the Subcontractor and undertakes to immediately notify the Builder in writing if any Public Official becomes a direct or indirect 

owner, officer or employee, of the Subcontractor. 

27.2 Subcontractors 

The Subcontractor shall ensure that any person associated with the Subcontractor who is performing services or providing goods for or on 

behalf of the Subcontractor in connection with this Subcontract has signed a written contract which requires them to comply with terms 

equivalent to those imposed on the Subcontract in clause 27.1. 

28. Protection of Personal Information 

(a) Notwithstanding any other provision of the Contract, the Subcontractor must comply with the Privacy Act 1988 (Cth) and any 

other relevant privacy legislation (the Acts) including without limitation in relation to any Personal Information collected by or 

disclosed or reasonably accessible to the Subcontractor under the Contract. 

(b) Without limiting Clause 28(a) above, where the Subcontractor discloses Personal Information to the Company under the 

Contract, the Subcontractor warrants that: 

(i) it collected or received the Personal Information in accordance with the Acts; 

(ii) the disclosure of the Personal Information to the Builder for the purposes for which it is disclosed is permitted by the Acts; 

and 

(iii) the use by the Builder of the Personal Information for the purposes for which it is disclosed by the Subcontractor is 
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permitted by the Acts. 

(c) Without limiting Clause 28(a) above, where the Builder discloses or provides access to Personal Information to the 

Subcontractor under the Contract, the Subcontractor must: 

(i) only use such Personal Information for the purposes for which it was disclosed and keep it secure from loss, misuse, 

modification or disclosure; 

(ii) promptly notify the Builder if it becomes aware of any suspected or actual loss, misuse, modification or disclosure of that 

Personal Information; and 

(iii) not disclose such Personal Information to any third party except as required by law or with the prior written consent of the 

Builder. 

(d) The Subcontractor indemnifies the Builder and its officers, employees, agents and contractors and will keep each of them 

indemnified against any liability, loss or damage which any of them suffers or incurs resulting from any breach of Clause 28. 

29. Exclusion of Civil Liability Act 

The Parties agree, to the fullest extent permitted by law Part IVAA of the Wrongs Act 1958 (Vic) , Section 35 of the Civil Liability Act 2002 

(NSW) , is excluded in relation to all and any rights, obligations and liabilities under this Subcontract whether they are sought to be enforced 

as a breach of contract or claim in tort (including negligence), in equity, under statute or otherwise at law.
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